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which, because of its undesigned character, carries with it a certain 
guarantee of truth. 5 The making of a will, however, can hardly be 
said to be a startling accident productive of spontaneous exclamations, 
and in the principal case the exclamations seem the result of deliberate 
reflection for ten or fifteen minutes after the execution of the will. 
The chief value of the opinion of the court consists in the re- 
cognition of the fact that this particular branch of the so-called res 
gestae exception to the hearsay rule is based upon the spontaneity 
of the exclamation and that the exclamation may be spontaneous 
though not "absolutely contemporaneous with the main event." To 
demand that the exclamation accompany the act is to ignore the 
reason for the exception. If, by an accident, an elevator drops sud- 
denly, the exclamation of the elevator operator immediately after the 
elevator stops and the fall is at an end, may be just as spontaneous 
as the remarks while the elevator is falling. The recognition of this 
in the principal case would seem to reestablish the case of People v. 
Vernon, 6 and repudiate the reasoning of later California cases, 7 though 
not necessarily the decisions. 

A. M. K. 

Homestead: Effect of Decree of Divorce on Statutory Homestead. — 

An interesting example of judicial legislation is afforded by the doc- 
trine, illustrated by the recent case of Cooper v. Miller, 1 that a statu- 
tory homestead may be vacated by a decree of divorce. 2 The statute 
which creates the homestead right provides for its abandonment in 
two ways only, — by declaration of abandonment and by a grant 
executed by the husband and wife. 3 And the Courts have, in general, 
been very strict in the requirement that these statutory forms be 
complied with. Thus, neither the death of one of the spouses, 4 nor 
the death of the only other members of the family, 5 nor the removal 
of the spouses from the State, 6 nor the declaration of a new homestead 
on other land, 7 nor the execution of a mortgage upon the land, 8 (even 
though the mortgage takes the form of an absolute grant), will operate 
to extinguish the homestead. It is only, we believe, in the single sit- 
uation presented in Cooper v. Miller that a homestead duly declared 



5 People v. Vernon (1868), 35 Cal.. 49, 95 Am. Dec. 49. 

6 (1868) 35 Cal. 49, 95 Am. Dec. 49. 

7 People v. Ah Lee (1882), 60 Cal. 85; People v. Wong Ark (1892), 
96 Cal. 125, 30 Pac. 1115 (opinion of Mr. Justice Garoutte); Eissak v. 
Crocker Estate Co., (1897), 119 Cal. 442, 51 Pac. 688; Murphy v. Board 
of Police Pension Fund Commissioners (1905) 2 Cal. App. 468, 83 
Pac. 577. 

1 Cooper v. Miller (1913) 45 Cal. Dec. 298. 

2 Shoemake v. Chalfant (1874) 47 Cal. 432. 

8 Cali"fornia Civil Code, § 1243. 

* In re Fath's Estate (1901), 132 Cal. 609, 64 Pac. 995. 

5 Roth v. Insley (1890) 86 Cal. 134, 24 Pac. 853. 

« Porter v. Chapman (1884) 65 Cal. 365, 4 Pac. 237. 

7 Waggle v. Worthy (1887) 74 Cal. 266. 15 Pac. 831. 

s Kennedy v. Gloster (1893) 98 Cal. 143, 32 Pac. 941. 
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upon community property can be destroyed, other than by declaration 
or grant. 

In the case which is the subject of this note, the decree of the 
court in the divorce action declared the homestead vacated, but earlier 
decisions hold that the mere fact of the divorce without such express 
declaration will produce this effect in the case of a homestead declared 
on community property. 9 Whether the fact that the Court in the divorce 
decree directs an assignment of the homestead or of the homestead 
rights for a limited period, or absolutely, where the homestead is de- 
clared on community property, will have the effect of destroying the 
homestead character is not clear under the decisions. 10 A homestead, 
however, on the separate property of the wife is not affected by the 
mere fact of divorce. 11 

The addition to the homestead statute of this third way of abandon- 
ing homesteads seems to be the result of confusing the title to the 
land with the homestead right; — a confusion due in large part to the 
use by courts of such expressions as a "sort of joint tenancy," when 
describing the homestead. 12 It is plain, however, that the right of sur- 
vivorship and the restraint on alienation, — the two features of the 
homestead right that serve as the excuse for such language, — are 
merely statutory conditions and do not change the title. 

It is not only difficult to harmonize the rule established in the 
cases of which Cooper v. Miller is an example with dicta in numerous 
decisions, but it seems inconsistent with section 146 of the Civil Code, — 
the section which serves as the basis for the divorce court's taking 
any action with respect to the homestead. That section says that the 
"homestead may be assigned" to the innocent party absolutely or for a 
limited period. How can it be assigned if it is ipso facto vacated by 
the decree of divorce? The statutory vesting of the title to the home- 
stead, upon the death of either spouse, "absolutely" in the survivor, 
has been held not to affect the subsequent exemption from forced sale. 13 
The assignment of the property, therefore, should not necessarily in- 
volve the abandonment of the homestead in the case of divorce. 

A singular situation is presented by this doctrine of the courts. 
A decree of a court dissolving the marriage for the fault of the guilty 
spouse in effect deprives the innocent spouse of the protection of the 
home, — a result wholly unanticipated by the parties as well as by 
the creditors. It is believed that the doctrine should in future cases 
be limited as far as possible rather than extended. 

M. O. 
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